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CONSTRUCTION VAT UPDATE

Zero-rating and the redevelopment of listed buildings
Summary

In a recent VAT tribunal case (Beldevere Properties (Cheltenham) Ltd), two listed buildings were redeveloped. In each case the onward supply was treated as being zero-rated, although for different reasons, and as a result the input tax incurred on the redevelopment cost was claimed. Both claims were refused.

Background

The Appellant, a property developer, purchased two listed properties; Belvedere House and Rothesay Mansions. Both properties were subsequently redeveloped, as follows: 

Belvedere House
This building had been a commercial property but at the time the Appellant acquired it it was the subject of a temporary change of use permission which allowed it to be used as bed-sitting rooms.


The Appellant obtained listed building consent for change of use from commercial to nine residential units. The property was converted and subsequently sold.

The Appellant sought to recover input tax on the cost of the conversion work on the grounds that the sale of the converted building was eligible for zero-rating under Item 1(b), Grp 5 Sch 8 of the VAT Act 1994 as being the first grant of a major interest by a person converting a non- residential building into a building designed as a dwelling or number of dwellings.

Customs & Excise refused the claim on the grounds that the property had already previously been converted to domestic flats (i.e. the bed-sitting rooms). Therefore, the sale of the converted flat did not qualify for zero-rating and input tax was not recoverable on the cost of this most recent conversion.

Rothesay Mansions
This second property had already been converted to flats when the Appellant purchased it. The Appellant acquired the freehold interest in the building plus the leasehold interest in five of the seven flats. The sole director of the Appellant company and her son subsequently acquired the leasehold interest in the remaining two flats. 

The Appellant then reconstructed the building forming five flats from the space previously occupied by seven. The work on two of the flats required listed building consent but the work was carried out before consent was formally granted, although informal approval had been given. All five of the reconstructed flats were subsequently offered for sale.
The Appellant reclaimed the input tax incurred on the cost of reconstruction. This was on the grounds that it had carried out a substantial reconstruction of a listed building and that the subsequent first grant of a major interest in the converted property was eligible for zero-rating under Itm 1, Grp 6, Sch 8 of the VATA 1994.
HM Customs & Excise sought details of the expenditure on the conversion of two of the flats in order to establish whether the 60% rule set down for determining whether a substantial reconstruction had taken place, had indeed been met. The Appellant failed to provide the necessary information and Customs refused the claim.

The Appellant appealed in respect of both decisions to refuse the repayment claims.
Decision
The Tribunal identified two issues that needed to be decided: 

In the case of Belvedere House, the issue was whether the development fell within Itm 1(b). 
The Tribunal found that there were two disputed matters in respect of this issue:

(a) had Belvedere House been used as a dwelling before the most recent conversion; and
(b) was there a demonstrable constant intention on the part of the Appellant to develop and sell Belvedere House from the moment of its acquisition.

The main issue in respect of Rothesay Mansions was whether the development met the requirements for zero-rating under Item 1 as being a substantial reconstruction of a listed building.


The two matters of dispute regarding the VAT treatment of Rothersay House were:
a) whether the Appellant had carried out a substantial reconstruction of the building; and,

b) whether the reconstruction consisted of "approved alterations".

Decision
Belvedere House had been used as a dwelling before the most recent conversion and therefore the sale of the converted property, by the Appellant, was exempt and not zero-rated. As a result, input tax was not recoverable on the cost of the conversion.

The alterations to Rothesay Mansions were also not eligible for zero-rating as:
(a) there was no evidence to support the Appellant's contention that it had carried out a substantial reconstruction of the property; and
(b) the alterations in respect of two of the apartments took place before listed building consent was formally granted and therefore the work did not qualify to be treated as approved alterations.

The Appeal was therefore dismissed on all counts.
Implications
Although s8 of the Planning (Listed Buildings and Conservation Areas) Regulations 1990 (SI 1990/1519) allows, in certain circumstances, for retrospective consent for alterations to listed buildings, such that work already carried out is treated as being covered by the consent, retrospection does not extend to VAT matters.
All developers of listed buildings need to be aware of this mismatch between planning legislation and VAT legislation.

Any transaction that involves buildings (whether listed or otherwise) and/or land carries with it a host of potential VAT pitfalls. Businesses involved in any property transaction or project must consider the VAT position at an early stage. If VAT is forgotten and an additional VAT charge is unexpectedly incurred, either in the form of an output tax liability or disallowable input tax, the financial viability of the project can be put at risk.

Banks and other financial institutions which make loans in respect of such transactions should also be aware of the risks to their loans if a miscalculation in respect of VAT means that the expected return on the property is not realized or the project is under-capitalized.
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