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DISCLOSURE ISSUES
Burghill Valley Golf Club and others (18876)

Summary

This case concerned Customs’ powers to require production of documents and the impact of legal professional privilege and Human Rights arguments.
Background
The Appellants include an unincorporated partnership and two companies limited by guarantee. The three companies taken together entered into an arrangement in 2001 so that supplies of certain sports services by the Golf Club fell within the sports exemption. In addition to deciding that the Appellants had not succeeded in gaining exemption for the supplies of sports services, Customs raised penalties under s69(1)(c) VATA 1994 for failure to comply with the obligation to produce documents under para 7(2) of Sch11 VATA 1994. In particular, Customs considered that the Appellants had failed to produce, after formal demands: 

· external advice from their tax advisers 

· engagement letters and fee notes from their tax advisers 

· a list of the documents for which they claimed legal professional privilege

The Appellants argued that Customs had no power to demand the documents sought. They further argued that there is no concept of motive or purpose in VAT and thus there was no need for Customs to seek documents that reveal motive or purpose. The Appellants also contended that because the requirement to disclose documents is a complex area of law, the Appellant had a reasonable excuse until the Tribunal had been able to determine whether Customs had the power to demand the documents.

Customs contended that engagement letters, fee notes, and external advice might indicate that the arrangements were a tax avoidance scheme. In particular, such documents may cast light on the purpose of the Appellants and hence whether the companies limited by guarantee are truly non-profit making bodies. Customs also contended that a list of documents where legal professional privilege was claimed was necessary so that they could consider whether they agreed that the documents did attract privilege.
Decision
The Tribunal considered that the para 7(2) of Sch 11 should not be narrowly construed, but given a broad construction. Thus the Tribunal considered that Customs were entitled to demand the production of the documents and that the penalty was validly assessed. The Tribunal also stated that the question of reasonable excuse did not arise.
It is clear that businesses entering into tax planning arrangements can anticipate that all documents related to that transaction will be demanded by Customs and that in broad terms the taxpayer is unlikely to get any protection for non-disclosure from the Tribunal.
This VAT update is published for the general information of 4 Eyes Ltd personnel, clients and contacts. It provides only an overview of the rules and regulations in force at the date of publication, and no action should be taken without consulting the detailed legislation or seeking professional advice. Therefore no responsibility for loss occasioned by any person acting or refraining from action as a result of the material contained in this e-mail will be accepted by the authors or the firm.


